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Federal Clauses for Construction / A&E Contracts

1.

Bond Requirements. (Federally, this applies to construction contracts and
subcontracts that exceed the Simplified Acquisition Threshold) For construction or
facility improvement contracts or subcontracts exceeding the Simplified
Acquisition Threshold, the Federal awarding agency or pass-through entity may
accept the bonding policy and requirements of the non-Federal entity provided
that the Federal awarding agency or pass-through entity has made a
determination that the Federal interest is adequately protected. If such a
determination has not been made, the minimum requirements must be as
follows:

a. A bid guarantee from each bidder equivalent to five percent of the bid
price. The “bid guarantee” must consist of a firm commitment such as a
bid bond, certified check, or other negotiable instrument accompanying
a bid as assurance that the bidder will, upon acceptance of the bid,
execute such confractual documents as may be required within the time
specified.

b. A performance bond on the part of the contractor for 100 percent of the
contract price. A “performance bond" is one executed in connection
with a contract to secure fulfillment of all the contractor's requirements
under such contract.

c. A payment bond on the part of the contractor for 100 percent of the
confract price. A “payment bond” is one executed in connection with a
confract to assure payment as required by law of all persons supplying
labor and material in the execution of the work provided for in the
contract.

It is also understood and agreed that if the bidder should withdraw any part or all
of their bid within [90] days after the bid opening without the written consent of
DART, or refuse or be unable to enter into this Contract as provided above, or
refuse or be unable to furnish adequate and acceptable Performance and
Payment Bonds, or refuse or be unable to furnish adequate and acceptable
insurance, as provided above, it shall forfeit its bid guaranty to the extent DART’s
damages occasioned by such withdrawal, or refusal, or inability to enter into a
Conftract, or provide adequate security thereof.

It is further understood and agreed that to the extent the defaulting bidder's bid
guaranty shall prove inadequate to fully recompense DART for the damages
occasioned by default, then the bidder agrees to indemnify DART and pay over
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to DART the difference between the bid guarantee and DART's total damages
so as to make DART whole.

The bidder understands that any material alteration of any of the above or any
of the material contained herein, other than that requested will render the bid
unresponsive.

Performance Guarantee. A Performance Guarantee in the amount of 100% of
the Contract value is required by DART to ensure faithful performance of the
Contract. Either a Performance Bond or an Irrevocable Stand-By Letter of Credit
shall be provided by the Contractor and shall remain in full force for the term of
the Contract. The successful Bidder shall certify that it will provide the requisite
Performance Guarantee to DART within ten (10) business days from Contract
execution. DART requires all Performance Bonds to be provided by a fully
qualified surety company acceptable to DART and listed as a company
currently authorized under 31 C.F.R. part 22 as possessing a Certificate of
Authority as described hereunder. DART may require additional performance
bond protection when the contract price is increased. The increase in protection
shall generally equal 100 percent of the increase in contract price. DART may
secure additional protection by directing the Contractor to increase the amount
of the existing bond or to obtain an additional bond.

If the Bidder chooses to provide a Letter of Credit as its Performance Guarantee,
the Bidder shall furnish with its bid, certification that an Irrevocable Stand-By
Letter of Credit will be furnished should the Bidder become the successful
Contractor. The Bidder shall also provide a statement from the banking institution
certifying that an Irrevocable Stand-By Letter of Credit for the action will be
provided if the Contract is awarded to the Bidder. The Irrevocable Stand- By
Letter of Credit will be accepted by DART only if:

a. A bankin good standing issues it. DART will not accept a Letter of
Credit from an entity other than a bank.

b. Itisin writing and signed by the issuing bank.

c. It conspicuously states that it is an irevocable, non-transferable,
“standby” Letter of Credit.

d. DART is identified as the Beneficiary.

e. vlitisin an amount equal to 100% of the Contract value. This amount
must be in U.S. dollars.

f. The effective date of the Letfter of Credit is the same as the effective
date of the Contract.

g. The expiration date of the Letter of Credit coincides with the term of
the contract.
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h. It indicates that it is being issued in order to support the obligation of
the Contractor to perform under the Confract. It must specifically
reference the Contract between DART and the Confractor the work
stipulated herein.

The issuing bank’s obligation to pay will arise upon the presentation of the
original Letter of Credit and a certificate and draft to the issuing bank’s
representative at a location and time to be determined by the parties. This
documentation will indicate that the Contractor is in default under the Contract.

Payment Bonds. A Labor and Materials Payment Bond equal to the full value of
the contract must be furnished by the contractor to DART as security for
payment by the Confractor and subcontractors for labor, materials, and rental
of equipment. The bond may be issued by a fully qualified surety company
acceptable to DART and listed as a company currently authorized under 31
C.F.R. part 223 as possessing a Certificate of Authority as described thereunder.

2. Davis Bacon Act and Copeland Anti-Kickback Act. (applies to prime
construction, alteration, or repair contracts over $2000) For all prime construction,
alteration or repair contracts in excess of $2,000 awarded by FTA, the Contractor
shall comply with the Davis-Bacon Act and the Copeland “Anti-Kickback” Act.
Under 49 U.S.C. § 5333(a), prevailing wage protections apply to laborers and
mechanics employed on FTA assisted construction, alteration, or repair projects.
The Contractor will comply with the Davis-Bacon Act, 40 U.S.C. §§ 3141-3144, and
3146-3148 as supplemented by DOL regulations at 29 C.F.R. part 5, “Labor
Standards Provisions Applicable to Contracts Governing Federally Financed and
Assisted Construction.” In accordance with the statute, the Contractor shall pay
wages to laborers and mechanics at a rate not less than the prevailing wages
specified in a wage determination made by the Secretary of Labor. In addition,
the Contractor agrees to pay wages not less than once a week. The Contractor
shall also comply with the Copeland “Anti-Kickback™ Act (40 U.S.C. § 3145), as
supplemented by DOL regulations at 29 C.F.R. part 3, “Contractors and
Subcontractors on Public Building or Public Work Financed in Whole or in part by
Loans or Grants from the United States.” The Contractor is prohibited from
inducing, by any means, any person employed in the construction, completion,
or repair of public work, to give up any part of the compensation to which he or
she is otherwise entitled.

3. Veterans Hiring Preference. Construction contracts of Federal financial

assistance shall ensure that contractors working on a capital project funded
using such assistance give a hiring preference, to the extent practicable, to
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veterans (as defined in section 2108 of fitle 5) who have the requisite skills and
abilities fo perform the construction work required under the contract. This
subsection shall not be understood, construed or enforced in any manner that
would require an employer to give a preference to any veteran over any equally
qualified applicant who is a member of any racial or ethnic minority, female, an
individual with a disability, or a former employee.

4. Seismic Safety. (applies to construction and A&E contracts, both new buildings
and additions; includes bus shelters and any vertical structure) The contractor
agrees that any new building or addition to an existing building will be designed
and constructed in accordance with the standards for Seismic Safety required in
Department of Transportation (DOT) Seismic Safety Regulations 49 C.F.R. part 41
and Earthquake Hazards Reduction Act of 1977, as amended, 42 U.S.C. 7701 et
seq, and will certify to compliance to the extent required by the regulation. The
confractor also agrees to ensure that all work performed under this contract,
including work performed by a subcontractor, is in compliance with the
standards required by the Seismic Safety regulations and the certification of
compliance issued on the project.
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